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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Daniel D. Domenico 
 
Criminal Action No. 1:21-cr-00246-DDD 
 
UNITED STATES OF AMERICA, 
 

Plaintiff, 
v. 
 
(1) JASON McGUIRE; and 
(2) TIMOTHY STILLER, 
 

Defendants. 
  

 
ORDER ON RULE 801(d)(2)(E) EVIDENCE 

  
 

The Government seeks to introduce 294 exhibits under Federal Rule 

of Evidence 801(d)(2)(e). It says all those exhibits are communications 

made in furtherance of a conspiracy to fix prices and rig bids among 

suppliers of broiler chickens. (See Doc. 172 at 1.) I have reviewed the 

Government’s lengthy James log, the exhibits it proffers, the parties’ 

briefing, and their supplemental briefing. I held a day-long hearing fea-

turing extensive testimony and cross-examination, and I have reviewed 

the transcript from that hearing, as well as portions of the transcripts 

from the three trials held before Chief Judge Brimmer in which the Gov-

ernment pursued different defendants under the same alleged conspir-

acy. See United States v. Penn, No. 1:20-cr-00152-PAB (D. Colo. filed 

June 2, 2020). It is clear from that complete record that the Government 

and its witnesses are proceeding on the theory that the sharing of price 

information among competitors is all the evidence needed to prove a 

price-fixing and bid-rigging conspiracy. And they are right that such 
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evidence can be sufficient to allow a jury to reasonably infer that such a 

conspiracy exists.  

But they are wrong to suggest that evidence of price sharing compels 

the conclusion that such a conspiracy exists, both as a matter of law and 

a matter of fact. The law is clear that sharing pricing information can 

be perfectly innocent if done independently and not pursuant to con-

certed action. Morton Salt Co. v. United States, 235 F.2d 573, 576 (10th 

Cir. 1956) (“[T]he mere compilation and disseminating among competi-

tors of statistics containing pricing information did not prove conspiracy 

in violation of the Sherman Act.”). In resolving preliminary questions 

about whether evidence is admissible, my role is not to defer to the Gov-

ernment on disputed factual issues, or to assume that all inferences 

must be drawn in favor of the Government, but to conduct my own anal-

ysis of the evidence and make my own inferences. Fed. R. Evid. 104(a). 

And here, the facts are at least as consistent with innocent, independent 

price-sharing behavior as they are with conspiratorial price fixing and 

bid rigging.  

BACKGROUND 

This is a complex criminal case in which the Government alleges that 

defendants Jason McGuire and Timothy Stiller—as employees of broiler 

chicken supplier Pilgrim’s Pride Corporation—unlawfully engaged in a 

conspiracy with employees of other suppliers to rig bids and fix prices 

for broiler chicken products in the United States. (Doc. 1 (Indictment); 

Doc. 102 (Superseding Indictment); see also Doc. 71 (declaring case com-

plex).) The Government further alleges that Defendant Stiller engaged 

in witness tampering and obstruction in relation to a federal grand jury 

investigation of that conspiracy and associated civil antitrust proceed-

ings. (Doc. 102.) Other members of the same alleged price-fixing and bid-
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rigging conspiracy were charged in separate cases filed in this District. 

See Penn, No. 1:20-cr-00152-PAB; United States v. Pilgrim’s Pride 

Corp., No. 1:20-cr-00330-RM (D. Colo. filed Oct. 13, 2020); United States 

v. Norman W. Fries, Inc., No. 1:21-cr-00168-RM (D. Colo. filed 

May 19, 2021). Penn was tried to a jury three separate times, and after 

two mistrials, the defendants in that case were acquitted at the third 

trial. Pilgrim’s Pride Corporation pleaded guilty in 2021. On the day of 

the James hearing in this case, the Government dismissed all charges 

against the defendants in Fries. In this case, the Government has dis-

missed charges against defendants Justin Gay and Wesley Scott Tucker. 

Only defendants McGuire and Stiller remain.  

LEGAL STANDARD 

The Federal Rules of Evidence generally prohibit hearsay evidence—

out-of-court statements offered to prove the truth of the matter asserted 

in those statements. Fed. R. Evid. 802. But the rules exclude from the 

definition of hearsay statements “made by [a] party’s coconspirator dur-

ing and in furtherance of the conspiracy.” Fed. R. Evid. 801(d)(2)(E).  

The rule embodies a long-standing doctrine, applicable in 
both civil and criminal cases, founded on general principles 
of agency and partnership law: 

[W]hen any number of persons associate themselves 
together in the prosecution of a common plan or en-
terprise, lawful or unlawful, from the very act of as-
sociation there arises a kind of partnership, each 
member being constituted the agent of all, so that 
the act or declaration of one, in furtherance of the 
common object, is the act of all, and is admissible as 
primary and original evidence against them. 

United States v. Bucaro, 801 F.2d 1230, 1232 (10th Cir. 1986) (quoting 

Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229, 249 (1917)); see 

also United States v. Agnello, 367 F. Supp. 444, 448 (E.D.N.Y. 1973) (“It 
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is of course well settled that a statement made by a coconspirator during 

the course and in furtherance of a conspiracy may be offered in evidence 

against a defendant as if it were his own utterance.”).  

Prior to admitting out-of-court statements under Rule 801(d)(2)(E), 

a district court “must determine that (1) by a preponderance of the evi-

dence, a conspiracy existed, (2) the declarant and the defendant were 

both members of the conspiracy, and (3) the statements were made in 

the course of and in furtherance of the conspiracy.” United States v. 

Stein, 985 F.3d 1254, 1269 (10th Cir. 2021). “The preferred procedure of 

this circuit is to hold a James hearing outside the jury’s presence to 

make preliminary findings as to whether these requirements are satis-

fied.” Id. (internal quotation marks omitted) (referencing United States 

v. James, 590 F.2d 575 (5th Cir. 1979)). The court’s “preliminary conclu-

sion that the predicate conspiracy existed at most must be supported by 

some ‘independent evidence’ of the conspiracy other than the proffered 

coconspirator statements themselves, although such evidence need not 

be substantial.” Id. In making its preliminary determination, “the court 

is not bound by evidence rules, except those on privilege.” Fed. R. 

Evid. 104(a). 

DISCUSSION 

I. The Government’s Proffered Framework 

A. The Government contends the Rule 801(d)(2)(E) 
conspiracy is the charged conspiracy. 

The Government seeks to admit evidence under Rule 801(d)(2)(e) un-

der the theory that the declarants made their statements while “partic-

ipat[ing] in a continuing network with the purpose of rigging bids and 

fixing prices.” (Doc. 137 at 4.) According to the Government, 
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“Defendants and their co-conspirators, who are current and former ex-

ecutives and employees at competing chicken suppliers, sought, ob-

tained, and shared future bid strategies and prices with each other in 

order to raise prices or limit price decreases together.” (Id.) The Govern-

ment further alleges that  

Defendants and each declarant effectuated the conspiracy 
by engaging in acts that promoted the objectives of the con-
spiracy; inducing the assistance of others, giving direc-
tions, and prompting action to further the conspiracy; keep-
ing each other apprised on conspiratorial actions; setting 
in motion bids and transactions integral to the conspiracy; 
or concealing, allaying suspicions of, and avoiding detec-
tion of the conspiracy. The participation of these individu-
als was integral to the conspiracy. 

(Id. at 7.) The Government alleges a conspiracy including participation 

by eight corporate co-conspirators and twenty-nine individual co-con-

spirators, most of whom work in the chicken industry but one of whom 

is married to Defendant Stiller. (Doc. 137-2 at 1.) 

The Government has not alleged the existence of a conspiracy that is 

distinct from the one charged in its indictments. A conspiracy for evi-

dentiary purposes need not be criminal. “Rule 801(d)(2)(E) allows for ad-

mission of statements by individuals acting in furtherance of a lawful 

joint enterprise.” United States v. Brockenborrugh, 575 F.3d 726, 735 

(D.C. Cir. 2009); see also Fed. R. Evid. 801(d)(2)(E) Senate Committee’s 

Note (“While the rule refers to a coconspirator, it is this committee’s un-

derstanding that the rule is meant to carry forward the universally ac-

cepted doctrine that a joint venturer is considered as a coconspirator for 

the purposes of this rule even though no conspiracy has been charged.”). 

But here the Government has consistently stated that the conspiracy 

that forms the basis for admitting the proffered statements under 

Rule 801(d)(2)(E) is the same as the price-fixing and bid-rigging 
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conspiracy charged in the indictments. (Doc. 137 at 1-2, 4; Doc. 172 at 5, 

7.) The Government has not alleged the existence of any alternative 

agreement to accomplish a common purpose that is different from or 

broader than the charged conspiracy as the basis for admitting the state-

ments at issue.  

B. Information sharing is insufficient to show a price-fixing 
and bid-rigging conspiracy. 

The Government has shown that the alleged co-conspirators shared 

pricing information in advance of bids, but this alone is insufficient to 

prove a conspiracy. “[T]he essence of a conspiracy is ‘an agreement to 

commit an unlawful act.’” United States v. Jimenez-Recio, 537 U.S. 270, 

274 (2003). Price fixing and bid rigging are unlawful acts, United States 

v. Trenton Potteries Co., 373 U.S. 392, 398 (1927), but the sharing of 

prices in advance of a bid is not per se unlawful, see, e.g., Morton Salt 

Co., 235 F.2d at 576 (“[T]he mere compilation and disseminating among 

competitors of statistics containing pricing information did not prove 

conspiracy in violation of the Sherman Act.”). Of course, price sharing 

can be a means of coordinating an illegal price-fixing agreement, but the 

Government bears the burden of showing the existence of such an agree-

ment, in addition to the price sharing. See Am. Tobacco Co. v. United 

States, 328 U.S. 781, 809-10 (1946) (the sum of multiple legal activities 

may constitute an illegal antitrust conspiracy).  

II. Whether a Preponderance of the Evidence Shows a 
Price-Fixing and Bid-Rigging Conspiracy 

A. The Government’s independent evidence shows 
information sharing, but not collusive behavior. 

When determining whether to admit statements under 

Rule 801(d)(2)(e), I cannot rely exclusively on the statements 
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themselves, and instead must find some independent evidence of a con-

spiracy. Stein, 985 F.3d at 1269. The Government offers (1) anticipated 

testimony by Pilgrim’s Pride executive Robert Bryant, (2) statements by 

Defendant McGuire independently admissible under Rule 801(d)(2)(A), 

and (3) testimony of Special Agent Taylor at the James hearing as inde-

pendent evidence of the alleged conspiracy. (Doc. 137 at 4-7, Doc. 172 

at 11.) 

1. Anticipated Testimony by Robert Bryant 

Most of Mr. Bryant’s anticipated testimony proves a pattern of infor-

mation sharing, rather than the existence of a conspiracy. The Govern-

ment anticipates that Mr. Bryant will testify as to the following facts:  

(1) Defendant Stiller directed Mr. Bryant to get pricing in-
formation from competitors for Pilgrim’s to use in formu-
lating its own bid (Log Entry 255); (2) Defendant McGuire 
shared emails and phone calls with Mr. Bryant that 
showed Pilgrim’s competitors were negotiating for simi-
larly high price increases (Log Entry 260); (3) Defend-
ant Stiller requested that Mr. Bryant find out if competitor 
Mar-Jac was willing to submit a price increase in concert 
with Pilgrim’s (Log Entry 267); (4) Defendant Stiller in-
structed and scolded Mr. Bryant not to include competitors’ 
names in email (Log Entry 287); (5) Defendant McGuire 
assured Mr. Bryant that competitors would go along with 
the price increases (Log Entry 272); and (6) Defend-
ant McGuire told Roger Austin to share Pilgrim’s bidding 
strategy with “the industry” of competing chicken suppliers 
(Log Entry 277). 

(Doc. 172 at 8.) Items (1), (2), (4), and (6) are evidence of information 

sharing and consciousness of guilt, rather than an agreement to fix 

prices. Items (3) and (5), while relevant to the existence of a conspiracy, 

constitute only the weakest evidence. At best, they point to Mr. Bryant’s 

understanding of the defendants’ state of mind, but they by no means 

constitute smoking-gun evidence of an agreement in place. 
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Elsewhere in its briefing, the Government anticipates that Mr. Bry-

ant will testify that “Defendants and their co-conspirators, who are cur-

rent and former executives and employees at competing chicken suppli-

ers, sought, obtained, and shared future bid strategies and prices with 

each other in order to raise prices or limit price decreases together” 

(Doc. 137 at 4), and that “Defendant Stiller instructed Mr. Bryant to ob-

tain competitor bid information, used that bid information to formulate 

Pilgrim’s 2017 bid to a quick service restaurant, and further instructed 

co-conspirator Austin, to tell the industry ‘to hold’” (id. at 5). The proba-

tive value of these statements rests not only on the accuracy of Mr. Bry-

ant’s memory, but also on the accuracy of his interpretation of (1) the 

defendants’ purpose in making their statements and (2) the reaction 

that the defendants expected from their competitors. The probative 

value of Mr. Bryant’s testimony is too attenuated for his testimony to 

form the basis for admitting out-of-court statements under 

Rule 801(d)(2)(E). 

2. Statements by Defendant McGuire 

Statements by Defendant McGuire, while independently admissible 

at trial under Rule 801(d)(2)(A), either demonstrate no more than seek-

ing out and sometimes obtaining pricing information or are too cryptic 

to support an inference of conspiracy. The Government highlights three 

of his statements: (1) “[W]e are going to change the small bird industry 

this upcoming year no doubt. I told Tommy [Lane] . . . last week that we 

just need our competition to get out of the way so we can get some things 

done, be better for us and them in the end.” (Log Entry 40; Doc. 137 

at 5); (2) a spreadsheet he sent to his colleague containing “competing 

suppliers’ current and anticipated new margins” (Doc. 137 at 5); and 

(3) “Roger [Austin] did some checking around today and I included the 

below regarding the range of the total increases (margin and costs) folks 
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are going in with.” (Log Entry 47; Doc. 137 at 5). Items (2) and (3) 

merely show information sharing. Item (1) could indicate the existence 

of an agreement of some sort, but it is too cryptic of a statement to form 

the basis of a conspiracy determination; it could also be interpreted to 

indicate Defendant McGuire’s desire to form an agreement with compet-

itors rather than the existence of an agreement already in place. 

3. Testimony of Special Agent Taylor  

The testimony of Special Agent Taylor likewise supports a finding of 

information sharing, but falls short of proving an agreement to fix 

prices. As he testified at the James hearing,  

Well, all the episodes essentially were along the same pat-
tern. Right? They included many of the same customers, 
many of the same individuals and broiler chicken suppli-
ers. And that pattern included tapping into a network of 
individuals from various competing chicken suppliers 
where they were able to call, get prices, give prices, coordi-
nate whatever price—pricing strategy they were going to 
have, and then ultimately include that in a bid, and then 
in a contract with the customer. 

(Doc. 258 at 136:13-21.) Agent Taylor was an impressive and careful wit-

ness, and I do not dispute this characterization of events, but it must be 

read carefully.  

The Government’s record shows that the defendants and others at 

Pilgrim’s were in contact with executives at rival companies and used 

information from those conversations to form their own bids. That is, 

the record supports the conclusion that Pilgrim’s employees called and 

shared pricing information with competitors, and then used that infor-

mation internally to develop Pilgrim’s pricing strategy and included that 

information in the bids Pilgrim’s submitted to its customers. One might 

read Agent Taylor’s statement that shared pricing information was used 
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to “coordinate whatever price—pricing strategy they were going to have” 

to indicate that the defendants and Pilgrim’s were coordinating prices 

and pricing strategy with Pilgrim’s competitors. But the complete rec-

ord, as well as the structure of Agent Taylor’s statement, show other-

wise. The “they” in Agent Taylor’s statement must be understood to refer 

to the defendants, or more broadly to Pilgrim’s employees. Just as only 

one supplier (here, Pilgrim’s) could submit “a bid” or enter “a contract” 

with a customer, the record shows that Agent Taylor only discussed 

“pricing strategy” or coordination of bids as what Pilgrim’s employees 

did internally with the information they gathered from external sources. 

He never testified—and the Government has pointed to no direct evi-

dence—that the defendants or other Pilgrim’s employees coordinated 

prices or pricing strategy externally with competitors of Pilgrim’s.  

The Government argues that it has presented evidence sufficient to 

support a finding of conspiracy between the defendants and executives 

at other chicken companies. (Doc. 172 at 3-7.) I disagree. The sharing of 

pricing information is relevant to the existence of a conspiracy, and the 

Government is right that it could be sufficient to sustain a conviction. 

But the question before me here is not whether the evidence could sup-

port the inference that the conspiracy posited by the Government ex-

isted, but whether, based on my own view of the evidence and my own 

inferences, it is more likely than not that the individuals whose commu-

nications the Government seeks to introduce under Rule 801(d)(2)(E) 

were actually engaged in that conspiracy. So while I agree with the Gov-

ernment that its evidence could lead reasonable people to the opposite 

conclusion, my conclusion is that the sum of the evidence offered here, 

including both the “independent evidence” and the proffered co-con-

spirator statements themselves, is insufficient to prove the existence of 

a price-fixing and bid-rigging conspiracy. In my view, the Government 
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has demonstrated no more than extensive sharing of pricing infor-

mation. 

B. The Government’s case for conspiracy rests on hearsay 
statements and interpretive gloss. 

The Government’s clearest evidence of conspiracy comes not from a 

smoking-gun communication, but from Mr. Bryant’s allegations and 

Agent Taylor’s interpretation of communications among Pilgrim’s em-

ployees. Mr. Bryant, I’m told, is set to testify that “Defendant McGuire 

assured Mr. Bryant that competitors would go along with the price in-

creases.” (Doc. 172 at 8.) At the September 15 James hearing, Agent 

Taylor noted that the statements at issue “were centered around the 

suppliers having the control of the prices, whether that would be to in-

crease them or . . . to limit the decrease in price.” (Doc. 258 at 137:9-11.) 

Also at that hearing, Agent Taylor testified that an alleged co-conspira-

tor told him that “gathering this type of information provided him a 

sense of comfort in knowing that all the competitors were going to in-

crease their prices together, so there was not as much worry about losing 

business because he knew everybody was going to be increasing prices 

together.” (Id. at 98:10-15.) 

Although “the court is not bound by evidence rules, except those on 

privilege” when making a Rule 801(d)(2)(E) determination, Fed. R. 

Evid. 104(a), the Government’s reliance on an outsider’s interpretation 

of hearsay weakens its case. The 294-document James log contains only 

the faintest whiffs of an agreement to fix prices. To infer a conspiracy 

from the James log documents, I must believe Mr. Bryant’s recollections 

of statements he allegedly heard and Agent Taylor’s interpretation of 

the documents’ meaning. If the defendants were conspiring with their 

competitors to rig prices, they showed remarkable discretion in failing 

to leave clear evidence of it in their extensive communications. 
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C. The information sharing shown here is at least as 
consistent with innocent “due diligence” or “intel 
gathering” as it is with a joint enterprise. 

Rather than proving a “conscious commitment to a common scheme,” 

the James log communications instead show numerous, uncertain, 

though sometimes successful, attempts to discover competitors’ plans—

hardly the hallmark of a joint agreement. Monsanto Co. v. Spray-Rite 

Service Co., 465 U.S. 752, 764 (1984). The James log communications 

show that Pilgrim’s employees would do some “scouting” (Log En-

try 147), get “intel” (Log Entry 123), and “get the pulse” (Log Entry 8) to 

find out their competitors’ pricing plans. At times, this “intel” appar-

ently amounted to nothing more than past pricing information. 

(Doc. 258 at 207:1-11.) At other times, the intel was inaccurate and un-

representative of the eventual bids. (Id. at 177:4-21.) Sharing price in-

formation can be evidence of coordination between companies, but the 

nature of the communications between the defendants and other execu-

tives here suggests to the contrary—a lack of coordination or a common 

plan. 

D. Some of the Government’s key evidence is misleading. 

1. Exhibit 2 

The Government seeks to admit evidence that appears damning at 

first sight, but on closer inspection is in fact irrelevant to this case. Ex-

hibit 2 on its James log includes an email by Pilgrim’s employee Brenda 

Ray stating: “I received a call today from a friendly competitor telling 

me it’s all over the market that Pilgrim’s is taking contract pricing up. 

They thanked us for taking the lead and told me that contrary to what 

we might hear regarding their company, they are following as are oth-

ers,” followed by an email from Pilgrim’s employee Jayson Penn stating 
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“FYI. Do not fwd. not exactly a legal conversation.” (Log Entry 2.) This 

exchange referred to the market for nine-piece halal chicken, a com-

pletely separate market from the quick-service-restaurant eight-piece 

market at issue in the alleged conspiracy. (Doc. 258 at 246:2-249:1.) 

2. Exhibit 145 

In Exhibit 145, the Government seeks to admit Mr. Bryant’s hand-

written notes of competitor pricing information. Cross-examination of 

Agent Taylor revealed that these notes reflect publicly available past 

pricing information, as opposed to forward-looking pricing information. 

(Doc. 258 at 207:1-11.) Out of context, the handwritten notes may ap-

pear conspiratorial and secretive, but the notes reveal nothing about an 

agreement between competitors to fix prices. 

E. The Government has not articulated statistical evidence 
of price fixing. 

The Government has not refuted the defendants’ evidence that mar-

ket conditions, as opposed to collusion, caused broiler chicken price in-

creases during the relevant time period. On cross-examination, defense 

counsel drew Agent Taylor’s attention to evidence from the Penn trial 

showing low supply and high demand in the broiler chicken market at 

the time of the alleged antitrust conspiracy. (Doc. 258 at 162:12-167:7.) 

This evidence, if true, would explain any price increases during that 

time period. Of course, I need not find that the defendants’ purported 

price-fixing conspiracy was successful in order to admit evidence under 

Rule 801(d)(2)(E). Nonetheless, data regarding how market forces likely 

impacted prices, even in the absence of any price-fixing agreement, is 

relevant to the question of whether a conspiracy existed. The Govern-

ment has failed to refute the defendants’ arguments on pricing.  
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CONCLUSION 

The Government has not met its burden of demonstrating a price-

fixing or bid-rigging conspiracy by a preponderance of the evidence. It is 

therefore ORDERED that the items listed on the Government’s James 

log are not admissible as co-conspirator statements under Federal Rule 

of Evidence 801(d)(2)(E). 

This ruling of course does not necessarily preclude the Government 

from seeking to introduce the statements under other theories. To the 

extent this Order affects the Government’s responses to the defendants’ 

hearsay objections to the Government’s exhibits (Doc. 266), I would 

entertain a motion for a modest extension of the objection response 

deadline (see Doc. 191 at 14). 

To the extent this ruling impacts the arguments for or against 

severance of the defendants or counts, the parties may file supplemental 

briefs not to exceed 2,000 words regarding the pending motions to sever 

on or before October 18, 2022.  

DATED: October 14, 2022 BY THE COURT: 
 
 
  
Daniel D. Domenico 
United States District Judge 
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