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All citations to the docket are to the lead case, 17-cv-00475. Any citation to a page within the docket is based
on the page stamp automatically created by CM-ECF on the top of the page in blue.
The Court collectively refers to the Federal Defendants and Rosemont as “Defendants” throughout this Order.
The Court previously entered judgment for Save the Scenic Santa Ritas and the Tribes in two cases that
were consolidated with this one. The FEIS and ROD were vacated and remanded to the Forest Service.
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Defendants have filed notice of appeal with the Court of Appeals for the Ninth Circuit. A stay has been issued
in the 2019 consolidated Corps case (CV 19-177).
This was the second BiOp issued, and it incorporated portions of the 2013 BiOp. One reason for the 2016
BiOp is that “destruction or adverse modification” had been redefined within FWS regulations as the previous
definition was invalidated by Gifford Pinchot Task
Force v. FWS, 378 F.3d 1059, 1069 (9th Cir. 2004),
superseded on other grounds by 81 Fed. Reg. 7214 (Feb. 11, 2016).
The 955 acres is a combination of private and public land. This includes 590 acres of private land and 365
acres of the Coronado National Forest (i.e., comprising a total of 955 acres).
Rosemont estimates that the pit will produce 5.3 billion tons of copper, 142 million tons of molybdenum, and
79 million ounces of silver; at full production, Rosemont estimates that the mining project will produce 10%
of the nation’s domestic copper supply.
The 1.2 billion tons of waste rock will be dumped on approximately 1,460 acres of the Coronado National
Forest, and the 700 million tons of tailings will be dumped on approximately 987 acres of the Coronado
National Forest (i.e., comprising a total of approximately 2,447 acres).
Unless otherwise noted by the Court, internal quotes and citations have been omitted when citing case law
throughout this Order.
“The ESA defines ‘Secretary’ to mean ‘the Secretary of the Interior or the Secretary of Commerce as program
responsibilities are vested pursuant to the provisions of Reorganization Plan Numbered 4 of 1970.’
16
U.S.C. § 1532(15). As a general matter, ‘marine species are under the jurisdiction of the Secretary of
Commerce and all other species are under the jurisdiction of the Secretary of the Interior.’ 51 Fed. Reg.
19926 (1986) (preamble to final regulations governing interagency consultation promulgated by the Fish and
Wildlife Service and the National Marine Fisheries Service on behalf of the Secretary of the Interior and the
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Secretary of Commerce).”
Lujan v. Def. of Wildlife, 504 U.S. 555, 587 n. 3 (1992).
The listing of critical habitat and endangered species follows the normal rule making procedures created
under section 553 of title 5.
§ 1533(b)(4).
Section 424.12 has been updated since the biological opinion and the critical habitat designation. The Court
shall refer to the regulations as they were at the time of designation.
Defendants argue that the Court cannot consider the agency’s preliminary, internal documents in evaluating
these issues. However, as the final action used an unlawfully heightened standard of review, previous
analysis (using a proper standard of review) certainly is not irrelevant in these unique circumstances; as
previously referenced, while a disagreement between a draft written by FWS staff members and the final
agency document may not be dispositive, it is also not irrelevant. CBD v. Zinke, 868 F.3d at 1060-61.
Defendants argue that in light of the contemporaneous nature of the section 7 consultation and the section
4 listing, the FWS was not required to identify a tipping point. Defendants also argue that the FWS
considered the impact of the Rosemont Mine in the section 4 listing, but only listed the NMGS as threatened
(not endangered) such that the tipping point would not be reached in relation to the Rosemont Mine.
This argument is unpersuasive; these are independent processes to protect threatened and endangered
species, and section 4 procedures do not undermine or alleviate section 7 requirements, even if they occur
contemporaneously.
The FWS’ reasons for the no jeopardy determination included: 1. The affected population and habitat
is small compared to the unaffected population and habitat, 2. While Cienega Creek would be affected,
including upper Empire Gulch, the area would provide sufficient habitat for leopard frogs elsewhere within
and downstream thereby “maintaining general ecologic function,” 3. Las Cienegas NCA and Pima County’s
Cienega Creek Natural Preserve are likely to preserve native prey base for the NMGS, 4. NMGS’ prey
bases of Chiricahua leopard frogs and Gila chub will receive conservation efforts and NMGS is a “prey
generalist” and is likely to exploit alternative prey not affected by the proposed action, and 5. “The suite of
conservation measures...is expected to substantially improve the baseline status for the NMGS and its native
prey community on a subbasin-level.” FWS049517-18.
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As Plaintiff correctly emphasizes, counsel for the Department of Interior specifically advised FWS staff that
“[t]ipping points need to be addressed, and internally consistent”; unfortunately, the FWS did not heed the
advice of agency counsel. See FWS034829.
“Take” of a listed species is “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or
to attempt to engage in any such conduct.”
16 U.S.C. § 1532(19). “Incidental take” is “takings that result
from, but are not the purpose of, carrying out an otherwise lawful activity conducted by the Federal agency
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or applicant.”
50 C.F.R. § 402.02.
The FWS found that the Rosemont Mine would result in decreased water flow to areas surrounding the
Rosemont Mine, and this would adversely impact (incidentally take) listed species.
As to the Gila chub, for example, the FWS stated that it could not numerically quantify individual take of this
species because: “[I]t is impossible to quantify the number of individual Gila chub taken because: (1) dead or
impaired individuals are almost impossible to find (and are readily consumed by scavengers and predators)
and losses may be masked by seasonal fluctuations in environmental conditions; (2) the status of the species
will change over time through disease, natural population variation, natural habitat loss, or the active creation
of habitat through management; and (3) the species is small-bodied, well camouflaged, and occurs under
water of varying clarity.” 2016 BiOp at p. 99. As such, the FWS reasoned that groundwater drawdown was
a proper take surrogate as: “It is reasonable to assume that the abundance of Gila chub is correlated with
the extent of suitable aquatic habitat provided by surface flows in the affected streams...Baseflows maintain
stream discharge when surface runoff is low or nonexistent, and these baseflows result from groundwater
discharge. The discharge of groundwater to springs and streams is related to the elevation and gradient that
regional groundwater exhibits relative to those surface waters. Decreases in groundwater elevation affect
this gradient and thus, reduce the discharge of groundwater to streams...Reduced discharge equates with
reduced habitat availability which could harm the species. Groundwater elevations, which can be readily
measured, are therefore effective surrogate measures for the incidental take of Gila chub.” Id. at p. 100.
As to Rosemont’s crossclaims, the Court notes that the Federal Defendants prevail inasmuch as the FWS’
pertinent critical habitat determinations are not impacted by this Order.
The Cienega Creek Watershed Conservation Fund is a part of the Cienega Creek Watershed Conservation
package, or the Cienega Creek conservation package. FWS049419; FWS046341-44; FWS041637. Plaintiff
describes the fund and the water rights (Doc. 107 at 35-36); accordingly, the Court will consider this a
challenge to the entire conservation package, including the fund and water rights acquisition. However,
whether Plaintiff is challenging the Conservation Fund, the water rights acquisition plan, or both, does not
alter the Court’s conclusion.
To a large extent, Plaintiff objects to the FWS’ conclusions regarding the effects of the conservation measures;
however, this is insufficient to find that the mitigation measures at issue were improperly considered by the
FWS. See
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NWF v. NMFS, 524 F.3d at 936 (requiring the mitigation measures to be binding, not the effects);

CBD v.
Salazar, 804 F. Supp. 2d at 1001-04 (requiring the mitigation measures to be certain to occur;
guarantees as to the future effects or outcomes of those measures is not required).
The FWS specifically noted that the BiOp relied on and incorporated information from the Forest Service,
including the FEIS, SIR, and other Forest Service materials throughout consultation. See 2016 BiOp at p. 2.
For example, the Forest Service found that pumping impacts could not be reasonably quantified; it found it
speculative to accurately predict locations of future pumping in the area. See SIR at pp. 82-85.
The analysis related to the Gila Chub and water conditions also generally applies to other aquatic and riparian
species. See FWS049349.
On October 28, 2019, a new definition became effective. It is substantively the same, and is not implicated in
the current litigation; the current definition is “Destruction or adverse modification means a direct or indirect
alteration that appreciably diminishes the value of critical habitat as a whole for the conservation of a listed
species.”

50 C.F.R. § 402.02 (2019).
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On a closely related note, citing
Bennett v. Spear, 520 U.S. 154 (1997), Plaintiff argues that the BiOp is an
unlawful revision of the jaguar’s designated critical habitat inasmuch as it fails to follow statutory mandates
to make such a revision.
520 U.S. at 172 (holding that courts may review a claim implicating a biological
opinion that implicitly creates critical habitat without the procedures required for such a designation). Bennett
is inapplicable; the holding in Bennett arose under materially different circumstances than those implicated
in this case. Id. Rather, Plaintiff’s claim that the critical habitat has been revised is essentially a reiteration
of its argument relating to “destruction or adverse modification”; summary judgment is granted in favor of
Defendants as to this issue and denied as to Plaintiff.
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For this matter, the Court will consider 1972 the date of listing. See
N.M. Farm & Livestock Bureau, 2017
WL 4857444, at *4.
The FWS defines a Class I record as those with physical evidence for verification and considered them
“verified” or “highly probable.”
The FWS designated Subunit 4b as unoccupied in the final rule; its occupancy designation was not
challenged.
Rosemont argues that the FWS failed to find that the present range was inadequate for recovery. The Ninth
Circuit has already dismissed this argument.
Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015) (“[I]f certain habitat is essential, it stands to reason that if the [FWS] did not designate this habitat,
whatever the [FWS] otherwise designated would be inadequate....[T]he regulation provides only elaboration
and not an additional requirement or restriction.”) (fourth alteration in original). As discussed herein, the FWS
correctly found that the unoccupied land is essential, and therefore implicitly found that the current habitat
was inadequate.
Rosemont argues that the appropriate definition of essential is “indispensable.” The Court finds that this
higher standard would not be in accordance with the intent of the ESA. See Home Builders Ass’n of N. Cal.,
616 F.3d at 989 (stating the government is required to be “more generous” when designating critical habitat)
(emphasis in original).
Rosemont argues that reliance on the NRU effectively treats the jaguars within the unit as a subspecies.
The Court disagrees; the NRU is for the benefit of the entire species, not just the jaguars within it, and
supporting it is essential to the recovery of the entire species. R003512 (“Each designated recovery unit is
critical to recovering the jaguar throughout its entire current range.”); F000374; F000416; see
N.M. Farm
& Livestock Bureau, 2017 WL 4857444, at *4 (affirming the jaguar critical habitat and positively referring to
the Recovery Outline).
Assuming, arguendo, that Unit 3 is occupied, the Court would find that the FWS properly designated it as
critical habitat.
Rosemont argues that the FWS failed to conduct 5-year reviews of the endangered status of jaguars as
required by the ESA. The FWS initiated a review in May 2018. (Doc. 166 at 44.) The FWS is presently
conducting a status review; this issue is moot. Summary judgment is granted in favor of the FWS as to this
issue and denied as to Rosemont.
As referenced at the beginning of this Order, the motion for stay is denied.
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